PUBLIC CONTRACTSAPPEALSBOARD
Case No. 188

M 464/2009
Tender for the Development and Delivery of an ICT Diploma for the ESF 2.12
Second Step Training Programme

The closing date for this call for tenders, whicaswpublished on 19.05.2009, for a
contracted estimated value of € 745,000 coveritvgoa(2) year period was
30.06.2009

Four (4) different tenderers submitted their offers

On 24.09.2009 Messrs STC Training Ltd filed an otapg against the intended
award of the above-mentioned tender to Messrs Ctenpomain Ltd.

The Public Contracts Appeals Board (PCAB) madefudrdAlfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel ESpmsespectively, acting as
members convened a public hearing on 17.02.20@iG6niss this objection.

Present for the hearing were:
STC Training Ltd (STC)
Mr Patrick Pullicino Chief Executive Officer
Mr David Catania Representative
Computer Domain Ltd
Mr Nicholas Callus Representative
Dr Robert Sultana Legal Representative

Malta Information Technology Agency (MITA)

Dr Pauline Debono Legal Representative
Dr Ron Galea Cavallazzi Legal Representative
Dr Kristina Pullicino Legal Representative

Adjudication Board

Ms Daniela Busuittil Chairperson

Ms Caroline de Marco Member

Mr Anton Mifsud Member

Mr Krassimir Andreinski Advisor and Dep. Dir. ICNICAST

Dr Enest Cachia Advisor and Dean ICT Universityv#lta
Mr Ivan Alessandro Financial Controller MITA



After the Chairman’s brief introduction the appetl&€ompany was invited to explain
the motives of the objection.

Mr Patrick Pullicino, CEO of STC Training Ltd, tlapellant Company, pointed out
that the difference between the last two compdiidders was 29.6 out of 745 marks
and went on to explain that his firm based its ciop@s on three aspects:

1. Level
Mr Pullicino remarked that it had been alleged thatcourse level presented
by his firm was QCF 5 - Qualification and Crediafrework (England, Wales
and Nth. Ireland) - instead of 4, as requestetienténder dossier. He
declared that, at the tendering stage, the leegl pinesented was equivalent to
level 4 and that this had also been presentecher ¢énder submissions and
had been accepted as such. He added that, imst#ce, besides submitting
Level 4, his firm included also some modules froevél 3 since it was
considered that this mix of Levels 3 and 4 wouilll stsult in an overall Level
4 as clearly requested in the tender. Mr Pullicigferred to a letter dated'4
September 2009 — i.e. after the closing date ofehder which was {9May
2009 — issued by the Malta Qualifications CoundQC) to back his
contention that the qualification they presented eguivalent to Level 4 and
declared that he was not aware that any developnheawt taken place that
altered that situation.

2. Audited Accounts
Mr Pullicino also explained that STC Training Ltésva subsidiary of and
fully owned by Nucleus Training International Ltche claimed that for some
time MITA was one of the shareholders - with thenegpremises and
employees but that it was STC Training Ltd thatrsitted the tender in
guestion. Mr Pullicino said that the tender doeuntrasked for the audited
accounts of the previous 5 years and since STQifialtd had not been set
up for 5 years they had to submit the audited atisoof Nucleus Training
International Ltd in order to cover the 5-year pdri He stated that the
accounts in respect of 2008 had not been auditedebglosing date of the
tender but a declaration to that effect had bebmsted.

3. Timeframe
Mr Pullicino stated that the tender document retpeethe delivery of this
training programme over a period of 1 %2 years.ekj@ained that, given their
experience in delivering tHearst Stepcourse (i.e. up to level 3), they were
aware that the participants were either in emplaoyoe housewives and,
therefore, they felt that it would be better to thet students to the training
centre on 2 to 3 days a week rather than on a dagis which schedule would
allow students more time to carry out their assignts. Mr Pullicino
remarked that the contracting authority had noted the number of hours
indicated by STC Training Ltd was not enough towéelthis course whereas
he insisted that the course could be delivered astrorter period of time than
that provided in the tender.



Dr Ron Galea Cavallazzi, representing MITA, expairthat:

0] the contracting authority could not rely on theitealaccounts and resources
of third parties irrespective of the legal conn@ctbetween the two entities
unless the third party concerned presented a giegrdmat it would provide
the resources

and

(i) with regard to the programme level, the contractinthority requested Level
4 of the Malta Qualification Framework (MQF) whialas
identical/equivalent to the European Qualificattramework (EQF), whereas
the appellant presented Level 4 of the QCF whiolwdver, was equivalent to
Level 5 of the MQF/EQF and therefore a level higihan that requested.

Dr Pauline Debono, legal advisor of MITA, explairtedt the purpose of this tender
was to provide a training programme for students Wwéd finished Level 3 that
would lead them to Level 4 (in all instances lenadérs to European/Maltese Levels
unless otherwise indicated). She added that theoged put forward by the appellant
provided for a training programme which led to Liévewhich meant that the
students would find it difficult to follow the aplent’s training programme as it
skipped Level 4 altogether. Dr Debono informedhbaring that all the other bidders
had adhered to the level 4 requirement in thefoatienders.

Mr Nicholas Callus, representing Computer Domait, |in interested party,
explained that the First Step course reached L2¥DF (=MQF), which was
equivalent to ‘O’ Level Standard, the Second Segezihed Level 4 which was
equivalent to ‘A’ Level Standard and that Levelrwards related to a degree course
and beyond (Level 8 led to a Ph.D).

Mr Callus remarked that the Maltese Levels werawedent to the European Levels,
however, the qualification levels proposed by % fwhich was Level 3, and by the
appellant Company, which Mr Callus claimed to bgdlé, were British Levels
(QCF), which differed from the Maltese/European ¢éle\as follows:

British Level (QCF) European (EQF)/Maltese (MQFEMVels
2 3
3 4
4 and 5 5

Mr Callus corrected Mr Pullicino in the sense ttii$ was an ‘A’ level course and
that the duration was 2 years and not 1 ¥z years.

At this point the PCAB noted that the durationhaf training programme, whether it
is delivered on a full-time or a part-time basispsald not be extended further than
two years...... - 3.3.1 (ii) at page 15 of the tendmudnent.



Mr Callus then referred to para. 1 bullet 3 of #ppellant Company’s letter of
objection and to a letter dated™8une 2009 from NCC (UK), where the appellants
indicated that their proposal was equivalent tofitts¢ year of a degree course and
that NCC (UK) confirmed that it corresponded to &4 of the British National
Standards.

Mr Pullicno intervened and maintained that theeleissued to his firm on"™4
September 2009 by the Malta Qualifications Couinclicated that their course was
equivalent to MQF Level 4. He argued that at greler submission stage he felt that
his proposal was equivalent to MQF Level 4 anairlan, he backed his submission
up by this official MQC document. Mr Pullicino ataed that the Maltese and the
British education systems differed especially wébard to the ‘Sixth Form’ phase.

The Chairman PCAB remarked that, apart from comaéng on the different
qualification frameworks, one had also to go ifite tontent of the proposals to
assess to which levels these related.

Mr Krassimir Andreinski, Advisor to Adjudication Bed and Dep. Dir. IICT
MCAST, made a declaration andter alia, gave the following evidence:

* he stated that he was in charge of curriculum agmeént at IICT MCAST and
that he had been asked to act as consultant ontetiers. He said that in the
case of the tender for the First Step course heawasmber on the adjudication
board which awarded the tender to STC Training Ltd

and

* he explained that in 2006 Malta opted to aligrgitglifications with the European
Qualification Framework according to the Bolognad@ss, the advantages of
which were mutual recognition of qualifications aeakier access to Maltese
students to follow ICT courses overseas. He atligidhe Malta Qualifications
Council was established as per LN 347 of Octob8624 the sole authority to
deal with such levels and standards.

* heinformed the hearing that, since 2006, the Malteevels no longer reflected
the British Levels but, instead, reflected the p@an Standards. Mr Andreinski
then referred to the reference manual issued byl Qualifications Council,
particularly to page 84 which displayed a compaeatable no. 27 showing the
various qualification frameworks and how they coneplavith one another which
table established the legally accepted standarifglta. He remarked that the
tender document requested EQF level 4 which wasaeat to QCF level 3
whereas QCF levels 4 and 5 were equivalent to EQIS thdicated earlier on)

Mr Pullicino, remarked that the report referredyoMr Andreinski was still under
discussion as part of a consultation process aatdub till then, there was no final
document. Mr Pullicino continued that the refeeneport quoted by Mr Andreinski
was issued in September 2009, i.e. after the caate of the tender in May 2009.

Mr Andreinski continued giving evidence by:



reiterating that the Maltese Levels had been atigmi¢h the European Levels
since 2006 and that those levels were applicabknwihe tender was issued,
however, one had to appreciate that both the Makes the British levels were
going through a transition period,;

explaining that the tender requested a matriculdggel whereas the appellant
presented a first year of a B.Sc course, whichavasel higher than that
requested and thus it would make it difficult favel 3 students to follow the
programme submitted by appellant Company as thantrtbat they would be
skipping level 4 and move directly to level 5, whijgroposal was unacceptable;

remarking that STC Training Ltd had also includeds proposal modules that
belonged to British Levels 3 and 4, yet, most efittodules were of level 4 which
were equivalent to European Level 5. Mr Andreirrgknarked that it was not
acceptable to mix levels. He added that, offigidlhe appellants quoted the
registration number of the higher British Leves, 4;

noting that a programme had three componentdye.&vel, which was crucial,
the content and the duration. Mr Andreinski reddrto page 41 of the Malta
Qualifications Council reference manual wherewats demonstrated that:

* 1 credit = 25 hours of learning, of which 6.22 weye contact/supervised
hours and the remaining 18.75 hrs were to studyna’s own;

and

» from level 2 to level 7 it took 60 credits per yaa25 hours per credit = a
total of 1,500 hours per year out of which 375 schad to be
guided/supervised study;

pointing out that the tender document requesteg@a? programme, however,
the appellant Company’s tender submission presenprdgramme of about 320
hours which was equivalent to a course of (less)tlhayear, so much so, that on
the website of STC Training Ltd it was advertisedhdl-year programme;

guestioning how could the 2-year programme reqdeastéhe tender be delivered
by the appellants in 1 year. He added that thedstals established that anything
less than 60 credits (1,500hrs) per year for leRets 7 would not lead to a full
certificate and hence would not lead to the nextlie

arguing that it was in the interest of the tendévgsresent his submission as
clearly and as detailed as possible to enabledjugli@ation board to be in a
position to properly understand and evaluate tiensssion. He informed the
hearing that, with regard to content, the othedéger/s presented 3 totally
different programmes with each having differenti¢e@xcept for 1 topic which
was common to 2 programmes. In the case of ST@imgaLtd, Mr Andreinski
noted that it was offering 3 programmes which had the modules common to
all 3 programmes with only 1 or 2 modules beindedént from one programme
to the other, which meant that the bulk of the eahtvas practically the same in
each programme presented by STC Training Ltd. Khbir&inski remarked that
the marks given to the appellant Company with régaiservice requirements



reflected these shortcomings — 213.4 to STC Trgihid compared to 294 to
Computer Domain out of 370 points;

» explaining that he carried out his assessmenteobitis on criteria that he had set
himself and which he applied across the board.ANtreinski added that (i) he
was given the technical part of the submissionsthatihis evaluation was limited
to the technical requirements and (ii) when the adwisers concluded their
separate and independent evaluation they met hatiChairperson of the
adjudication board to discuss their findings artad transpired that, in essence,
both of them came to the same conclusions, inghsesthat 3 bidders had failed
on matters of level and content whereas the recardetetenderer was the one
that could deliver the service requested in theden

and

» concluding that if he were the adjudicating boagdrould have disqualified the
appellant Company from the tendering process becadsd not present the level
requested in the tender dossier, something whichongial in this contract.

Mr Pullicino explained that since his firm was awaf the level reached by the
students in Step 1, it was decided to present aofmbevel 3 and Level 4 modules
and it was also considered a good idea to shavendber of modules between the
three programmes at foundation level. Mr Pullicoponed that his firm’s submission
still constituted a Level 4 course and that theroffiet the timeframes set out in the
tender document.

Mr Andreinski insisted that the tender clearly rated a 2-year course and that, both
academically, as well as, according to the Boldgracess, that meant an established
number of hours.

Mr Callus intervened to remark that it was cleanirthe appellant Company’s
submission that it proposed a 1-year course (aegdgvel) stretched over 2-years.
The recommended tenderer’s representative stréiseqmbint that since his
Company’s offer abided by the tender requiremera &fyear course, its bid involved
a considerable number of additional hours when @atpto the appellants’ 1-year
course with the logical consequence that its psias much higher than that quoted
by the appellant, so much so, that Computer Dornathbeen heavily penalised with
regard to price — 170 scored by Computer Domagmgainst 248 scored by STC
Training Ltd out of 320 points — which, in turn,cha significant bearing on the
overall score.

Mr Andreinski stated that the ‘mix-and-match’ moekifrom different levels adopted
by the appellant Company was out of the questldaremarked that in the previous
call for tenders the bidders were at liberty togmee modules that they felt
appropriate for the development and delivery offlist Step course but, in this case,
the tender document was very specific in the sdredenderers had to provide for a
Level 4 course and no mix-and-match or leeway \atosved.

Dr Ernest Cachia, Dean ICT at the University of tdand adviser to the
Adjudication Board, under oath, gave the followewdence:



* he confirmed what Mr Andreinski had stated in these that both experts had
carried out their evaluation independently and,thabne point, they met to
discuss their findings;

» his main concern was the content of the submissnah) in that regard, he had
reported that none of the tenderers were a parfatth to the tender requirements
but, at the end of the day, what he considered itappbwas how and to what
extent/level a topic was going to be deliverech® $tudents;

» at the University of Malta they covered levels Btand that mixing a level with
another was not recommendable at all but one hatidoto the universally
established levels, even if one held a differemsg@eal opinion on these levels;

and

* at evaluation stage the advisors were aware oftivadidders were

Mr Pullicino reiterated that his firm had submiti@dlevel 4 course and that he
presented a document from the Malta QualificatiGosncil dated 4th September
2009 to that effect. Mr Pullicino argued that, hiael evaluators checked with the
Malta Qualifications Council, they would have béemished with the same
document and added that it was not mandatory otetigerer to furnish such a
certificate at tendering stage. Mr Pullicino argjtleat since it was rather difficult, if
at all possible, for a firm to have a diploma thmttched exactly to the one requested
in the tender, his firm decided to take certaineatpfrom other diplomas of the same
or lower levels in order to arrive at the diploneguested in the tender, in the process
stressing that that was an accepted practice atalrdg not an irregular one. He
remarked that when a student was going to takeaguese he was at liberty to
request the Malta Qualifications Council to rate lével of that particular course.

The Chairman PCAB noted that the document refdodxy the appellant was not
available to the adjudication board and that tmeesdocument was not reflecting
what had been said during the hearing. After thaiGran PCAB read out this
document, Mr Callus observed that the diplomasestad in the tender were not
among those listed in the document. Dr Debonoiguetfl that the three diplomas
requested in the tender were (a) Diploma in InfdromaTechnology, (b) Diploma in
Computing and Information Systems and (c) Diplom&nformation Systems.

Mr Callus pointed out that from the hearing it egesf that (a) the appellant Company
presented a different level than that requesteddriender; (b) the appellants
presented a mix of modules from two different Isyaind (c) the three diplomas
requested in the tender were very distinct from amather whereas the three
diplomas presented by the appellants were pralstited same in content except for 1
or 2 modules, which situation was not acceptable.

Dr Sultana submitted that with regard to the retahip between STC Training Ltd
and Nucleus Training International Ltd and the sdlaccounts provided by the
appellant Company, the appellant failed to abidevbgt the tender document
provided for in the case of a joint venture andtfa submission of the accounts of
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other companies. Dr Sultana remarked that, iff itisat could have been enough to
disqualify the appellant Company. He also submhitteit the Malta Qualifications
Council letter was inadmissible since it had narbsubmitted with the original
tender submission while noting that the same dootigie not proof that the
appellant Company’ proposal met the specificatggtout in the tender.

On his part Dr Galea Cavallazzi declared that & e@dent that the appellants did not
propose what the contracting authority had reqadestéhe tender dossier.

This Board,

* having noted that the appellants, in terms of tmeasoned letter of objection’
dated 28.09.2009 and also through their verbal sgioms presented during the
public hearing held on the 17.02.2010, had objetdete decision taken by the
General Contracts Committee;

* having taken note of the appellant Company’s asisbjection based on issues
relating to Level’ (level presented by appellants was QCF 5 - Qualificeand
Credit Framework (England, Wales and Nth. Ireland)stead of 4, as requested
in the tender dossigr‘Audited Accounts (the tender document asked for the
audited accounts of the previous 5 years and s8I Training Ltd had not been
set up for 5 years they had to submit the auditaxants of Nucleus Training
International Ltd in order to cover the 5-year pmtiwith appellants
representative stating that the accounts in respé2008 had not been audited
by the closing date of the tender but a declaratmthat effect had been
submittedland Time Frame’ (that the contracting authority had noted that the
number of hours indicated by STC Training Ltd waisanough to deliver this
course whereas the appellant Company was insigtiagthe course could be
delivered over a shorter period of time than thaivided in the tend@r

* having also taken note of the fact that, accortiriipe appellant Company’s
representative’s own admittance, besides submitiewgl 4, his firm included
also some modules from Level 3 since it was comsdithat this mix of Levels 3
and 4 would still result in an overall Level 4 dsacly requested in the tender;

« having also noted Mr Pullicino’s claim that thetéetissued to his firm on™4
September 2009 by the Malta Qualifications Couinclicated that their course
was equivalent to MQF Level 4;

* having considered the point raised by appellaeisiesentatives wherein it was
stated that since the said firm was aware of thel lmached by the students in
Step 1, it was decided to present a mix of Levah@® Level 4 modules and it was
also considered a good idea to share a number difile®between the three
programmes at foundation level;

» having heard the MITA representatives (a) statettiecontracting authority could
not rely on the audited accounts and resourcdsrdf parties irrespective of the
legal connection between the two entities unlesgtilid party concerned
presented a guarantee that it would provide theuress, (b) explain that the
purpose of this tender was to provide a trainirggpemme for students who had
finished Level 3 that would lead them to Level 4hngontracting authority



requesting Level 4 of the Malta Qualification Framoek (MQF) which was
identical/equivalent to the European Qualificatttamework (EQF) and (c)
claim that the proposal put forward by the appél@ompany provided for a
training programme which led to Level 5, which miethiat the students would
find it difficult to follow the appellants’ traini programme as it skipped Level 4
altogether as it was a level higher than that reigae

» having also heard Dr Debono state that all therdifuglers had adhered to the level
4 requirement in the call for tenders;

 having taken full cognizance of Mr Callus’ - regr8ng an interested party -
intervention wherein he (a) explained the way cetiesvels’ are structured going
into details as tanter alia, the equivalence of British Level (QCF) to Eurapea
(EQF) / Maltese (MQF) Levels and so forth , (b}estithat, contrary to what had
been erroneously stated by appellant Company’ septative, this was an ‘A’
level course and that the duration was 2 yearsahd %2 years, (c) referred to
the appellant Company’s letter of objection and tetter dated 26June 2009
from NCC (UK), where the appellants indicated tha&ir proposal was
equivalent to the first year of a degree coursethatiNCC (UK) confirmed that
it corresponded to Level 4 of the British NatioB#ndards, (d) remarked that
since his Company’s offer abided by the tenderirequent of a 2-year course, its
bid involved a considerable number of additionaiisavhen compared to the
appellants’ 1-year course with the logical consegaehat its price was much
higher than that quoted by the appellant, so mo¢khat Computer Domain had
been heavily penalised with regard to price — Xi@exd by Computer Domain as
against 248 scored by STC Training Ltd out of 3@h{s — which, in turn, had a
significant bearing on the overall score and (ejfeal out that the three diplomas
requested in the tender were very distinct fromamather whereas the three
diplomas presented by the appellants were pralstited same in content except
for 1 or 2 modules;

 having noted Mr Andreinski’s testimony whereiinter alia, he (a) informed the
hearing that, since 2006, the Maltese Levels ngdoreflected the British Levels
but, instead, reflected the European Standardsefharked that the tender
document requested EQF level 4 which was equivade@CF level 3 whereas
QCEF levels 4 and 5 were equivalent to EQF 5 — asgference manual issued by
the Malta Qualifications Council, particularly tage 84 which displayed a
comparative table no. 27, (c) stated that despirehat Mr Pullicino had claimed,
namely that the report referred to by him - whicsvssued in September 2009,
i.e. after the closing date of the tender in MABQ2— (1) was still under
discussion as part of a consultation process atd2h up till then, there was no
final document — he (Mr Andreinski) reiterated ttie¢ Maltese Levels had been
aligned with the European Levels since 2006 antithuse levels were applicable
when the tender was issued albeit, admittedly, tieghMaltese and the British
levels were going through a transition period,gxplained that the tender
requested a matriculation level whereas the appgii@sented a first year of a
B.Sc course, which was a level higher than thatestpd and thus it would make
it difficult for Level 3 students to follow the pgoamme submitted by appellant
Company as that meant that they would be skip@wagll4 and move directly to
level 5, which proposal was unacceptable, (e) rkeththat STC Training Ltd
had also included in its proposal modules thatrizggdd to British Levels 3 and 4,
yet, most of the modules were of level 4 which wegjaivalent to European



Level 5, adding that it was not acceptable to ravels, (f) pointed out that the
tender document requested a 2-year programme, leoytbe appellant
Company’s tender submission presented a prograniadeoot 320 hours which
was equivalent to a course of (less than) 1 yeamch so, that on the website of
STC Training Ltd it was advertised as a 1-year @ogne, (g) questioned how
could the 2-year programme requested in the tdmeleelivered by the appellants
in 1 year, (h) argued that, unlike the other bidd#ére appellant Company was
offering 3 programmes which had 8 of the modulesmon to all 3 programmes
with only 1 or 2 modules being different from orregramme to the other, which
meant that the bulk of the content was practidakéysame in each programme
presented by STC Training Ltd, (i) stated that'thix-and-match’ modules from
different levels adopted by the appellant Compaag wut of the question,
remarking that the tender document was very spefihe sense that tenderers
had to provide for a Level 4 course and no mix-aradeh or leeway were
allowed, (j) remarked that the marks given to thpedlant Company with regard
to service requirements reflected these shortcasnig13.4 to STC Training Ltd
compared to 294 to Computer Domain out of 370 goifk) stated that if he were
the adjudicating board he would have disqualifleeldppellant Company from
the tendering process because it did not preserg¢tel requested in the tender
dossier, something which was crucial in this cartteand (I) insisted that the
tender clearly indicated a 2-year course and Hwh academically, as well as,
according to the Bologna Process, that meant ablested number of hours;

* having fully considered the testimony given by Bxc@ia, Dean ICT at the
University of Malta and adviser to the AdjudicatiBoard,

reached the following conclusions, namely:

1. Since no evidence to the contrary was producechgtiie hearing, the PCAB is
satisfied that the adjudication process was coaedtsees no reason to modify it
in any way

2. The PCAB also feels that the appellant Companysddtantially deviated from
what was really requested by the contracting authior the tender document
making its bid inadmissible and unacceptable;

As a consequence of (1) to (2) above this Boamisfagainst the appellant Company.
In view of the above and in terms of the Public tCacts Regulations, 2005, this

Board recommends that the deposit submitted bgpipellants should not be
reimbursed.

Alfred R Triganza Edwin Muscat Carmel J Espmsi
Chairman Member Member

14 March 2010
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