PUBLIC CONTRACTS REVIEW BOARD
Case No. 290
GLC 002//2010
Tender for the Collection of Mixed Household Waste – Gzira Local Council
This call for tenders was published in the Government Gazette on 11th June 2010. The closing
date for this call with an estimated budget of € 330,000 was 25h August 2010.
Two (2) tenderers submitted their offers.
Borg Skip Hire Service filed an objection on 3rd December 2010 against the decision by the
Gzira Local Council to recommend the award of the tender to Mr Emmanuel Mifsud.
The Public Contracts Review Board composed of Mr Alfred Triganza as Chairman, Mr. Edwin
Muscat and Mr Carmel Esposito as members convened a public hearing on Wednesday, 18th
May 2011 to discuss this objection.
Present for the hearing were:
Borg Skip Hire Services
Dr Jan Karl Farrugia
Mr Mario Borg

Legal Representative
Representative

Mr Emmanuel Mifsud
Dr John Gauci
Mr Emmanuel Mifsud

Legal Representative
Representative

Gzira Local Council (GLC)
Dr Massimo Vella

Legal Representative

Evaluation Board:
Mr Joseph Camilleri
Mr Anthony Abela
Mr Victor Rutter
Ms Marion Monaco

Deputy Mayor
Councillor
Councillor
Executive Secretary
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After the Chairman’s brief introduction, the appellant company was invited to explain the
motives of its objection.
Dr Jan Karl Farrugia legal representative of Borg Skip Hire Service, the appellant company,
explained that his client was aggrieved by the way the points were awarded by the evaluation
board with regard to various criteria. He stated that the points were to be allocated as to 60% for
technical compliance as per established criteria and 40% for price. At this point Dr Farrugia
raised the following issues.
With regard to ‘Human Resources To Be Dedicated to the Contract’ (15 points) Dr Farrugia
contended that, at the time that the tender was being adjudicated, Mr Emmanuel Mifsud, the
recommended tenderer, did not employ seven employees but he had two employees and that
his client also had two employees registered with him (documents submitted during the hearing
showed that, whilst Mr Mifsud had 2 full-timers, 2 part-timers and 3 on reduced hours, Mr
Borg had 2 full-time employees). Dr Farrugia added that, besides waste collection, the
recommended tenderer also carried out other activities, e.g. milk distribution. Dr Farrugia felt
that the evaluation board was incorrect to award a maximum of 15 points to Mr Mifsud and 5
points to his client when, in real terms, they both had two employees registered with them.
On his part, Dr Massino Vella, legal representative of the Gzira Local Council, maintained that
the recommended tenderer had produced evidence from the Employment and Training
Corporation which demonstrated that he employed seven employees as at 2nd August 2010 and
their designation was that of collector, garbage collector, collector, driver, truck driver, helper
and another driver and, as a result, they were all related to waste collection.
Dr Vella explained that waste collection usually involved the deployment of two trucks and, as
a consequence, it was evident that with only two drivers the appellant company could not carry
out effective waste collection operations. Dr Vella said that, on the other hand, Mr Mifsud had
three drivers, three collectors and a helper.
Mr Joe Camilleri, deputy mayor and evaluator, explained that in his locality waste collection
was carried out by two refuse collection trucks operating simultaneously.
Mr Mario Borg, representing the appellant company, stated that he had two drivers employed
with him and declared that in the event that he would be awarded this contract he would
employ more personnel on waste collection duties. At this point Dr Farrugia intervened to
point out that by letter dated 24th August 2010 his client had informed the Gzira Local Council
as follows, namely
“If I will be awarded the tender, other waste collectors, whom I can rely on their
efficiency, will definitely be employed”
Dr Vella referred to Article 21 sub-article (b) of the tender document which stated that:
“In those cases where the tenderers intend to sub-contract the works, they are to
produce an authentic certificate from ETC indicating the relevant details of the
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nominated sub-contractor/s and its employees. Any tenderer who fails to provide the
requested certificate/s with his offer will not be eligible for the award of the contract.”
The Chairman Public Contracts Review Board remarked that the evaluation board had to assess
a tender submission on the documentation submitted.
Referring to ‘Ownership of Waste Collection Vehicles To Be Dedicated to the Contract’ (10
points), Dr Farrugia claimed that, whilst Mr Mifsud had two refuse collection vehicles
registered in his name, his client had three such vehicles registered in his name besides two
other sub-contracted vehicles. Nevertheless, proceeded Dr Farrugia, the evaluation board
awarded a maximum of 10 points to Mr Mifsud and 0 points to his client.
Dr Vella remarked that Mr Borg had indicated three vehicles when in fact one of them was still
in the process of being acquired from abroad and had not been registered in his name at the
time.
Following an analysis of the vehicle certificates submitted by tenderers this picture emerged
during the hearing, viz:
Mr Mifsud had registered in his name a Scammel Reg. No. NAT 270 (1975) and a DAF
Reg No GBL 265 (2002); sub-contracted a Seddon Atkinson AAJ 306 and a Dennis
Reg. No. SRF 223 registered in the name of Mr Steve Farrugia and a DAF Reg. No.
ZNZ 959 registered in the name of Mr Saviour Galea. (Note: GBL 265 listed twice by
the board in its evaluation sheets).
Mr Mario Borg had registered in his name: an Atkinson Reg. No. CAD 574 (1978) and
a Dennis Elite Reg No AAQ 615 (1986); sub-contracted and registered in the name of
Mr Mark Bonnici a DAF Reg. No. GAH975 and an Atkinson Reg No MAR172
[Mercedes Reg. No IBP181 (2002) was registered in the name of Mr Mario Borg on
27/10/10]
Mr Joe Camilleri explained that whereas two trucks are required to provide this service, yet,
the tenderer had to indicate what other vehicles such tenderer could rely on to back up his
operations when any one of his vehicles was garaged for repairs. He added that, normally, the
contractor would have an agreement with another operator to stand in for him in case one of
his entity’s vehicles was temporarily out of service.
The Chairman Public Contracts Review Board questioned how was it that both tenderers had
two refuse collection trucks registered in their name and, at the same time, Mr Mifsud was
awarded maximum 10 points and Mr Borg was awarded no points at all, as if Mr Borg had
made no submission with regard to the ownership of refuse collection vehicles.
Mr Anthony Abela, a councilor and evaluator and Mr Camilleri explained that the evaluation
process was carried out as a team - it was a collective exercise - and it was not the case that
each evaluator carried out one’s own assessment independently and then the points were added
up. At this point Mr Camilleri could not furnish a plausible explanation to justify the
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allocation of points in this manner.
When the item ‘Date of Manufacture’ (Max. 10 points) was discussed Dr Farrugia submitted
that, in this regard, even when discarding the 2002 vehicle which had not been registered in the
name of his client by the closing date of the tender, one would end up with two vehicles
registered in his client’s name with the relative dates of manufacture being 1978 and 1986. Dr
Farrugia complained that this aspect was completely overlooked by the evaluation board as his
client was allocated 0 points.
The Chairman Public Contracts Review Board questioned why the recommended tenderer was
awarded maximum (10) points for the two vehicles registered in his name with the relative
dates of manufacture being 1975 and 2002 whereas the appellant was awarded 0 points for his
two trucks. The other board members intervened to add that, considering that the tender
document did not stipulate that a bidder either got full points or none at all, then it was logical
to allocate points in such a way as to reflect 0 points for no submission at all, maximum points
for an impeccable submission and points between 0 and 10 for submissions which satisfied
tender specifications in varying measures.
Mr Camilleri consulted the workings on the evaluation sheets and (i) he noted that, at one
stage, 8 points were awarded to the appellant company and then this figure was overwritten
with 0 points and (ii) he acknowledged that the recommended tenderer was allocated 10 points
but could offer no explanation why the appellant company was given 0 points when the said
company had two vehicles registered in its name.
Mr Camilleri remarked that, in terms of paperwork, the evaluation process consisted of the
evaluation sheets and the minutes of the meeting held on the 26th October 2010 for the purpose
of discussing and deciding on the tender in question, but that there was no single
comprehensive evaluation report.
The Chairman Public Contracts Review Board stated that the adjudicating process had to be
reported upon more thoroughly (and not through a simple reference in the minutes to subject
matter in one of the respective local Council’s public meetings) and the decisions taken and the
points awarded had to be clearly explained for the sake of fairness and transparency within the
holistic perspective of public funds’ management.
When Dr Farrugia referred to ‘References’ (20 points), he remarked that the recommended
tenderer only submitted a reference from Architect Aquilina in connection with domestic waste
collection for the Gzira Local Council whereas his client had submitted references from HSBC,
Mosta Technopark, the Environment Landscapes Consortium, Malta Dairy Products and from
Mr John Micallef, a government consultant. Dr Farrugia pointed out that, once again, the
evaluation board awarded maximum of 20 points to Mr Mifsud and 15 points to his client.
Dr Vella explained that the relevant technical criteria required “reference/s of successfully
completed contracts of similar nature” but the references presented by the appellant company
were from private firms for the hire of skips whereas the tender under reference involved
domestic waste collection which service was provided only by local councils. Dr Vella further
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explained that since the recommended tender had been providing this service to the Gzira
Local Council, the latter could not issue a reference for its own use. Nevertheless, proceeded
Dr Vella, at the same time, the Gzira Local Council could not overlook the fact that the
recommended tenderer had previous experience in domestic waste collection. Dr Vella stated
that the difference in the allocation of points stemmed from the fact that one had previous
experience in domestic waste collection whereas the other bidder presented experience in the
hire of skips which was a different kind of service. Dr Vella considered that, in this instance,
the evaluation board allocated the points in a reasonable and objective manner. Dr Vella also
pointed out that a standard requirement in every public tender was the submission and
demonstration of previous experience in similar works.
Mr Mario Borg remarked that he had previously provided domestic waste collection services
as a member of the ‘Koperattiva Indafa Pubblika’ (the reference by Mr John Micallef, a
government consultant who used to handle matters connected with said cooperative refers) but not in his own name.
The Chairman Public Contracts Review Board noted that one had to demonstrate experience
relevant to the service requested in the tender, i.e. domestic waste collection and not skip hire
services. He opined that, in this instance, the evaluation board might have been rather
generous with the appellant company. The other board members of the Public Contracts
Review Board remarked that, if anything, the appellant company should have provided proof
of previous experience from the local council/s that he had provided related services to and not
from a consultant.
Dr Vella observed that the reference made by Mr Micallef in favour of the appellant did not
mention any particular successfully completed contracts, as requested in the tender document,
but it referred, in a rather limited manner, to the character and reliability of the appellant in his
own capacity.
With regard to ‘Prices’ (40% of the points), Mr Camilleri remarked that in so far as the ‘daily
fuel costs’ are concerned, the following picture emerged with regard to the 1st year of the
contract period:

Ghallis site
Sant Antnin site

Mr Borg

Mr Mifsud

€49.56
€69.38

€31.20
€39.75

Mr Camilleri added that the prices quoted by Mr Borg were based on the assumption that his
company would employ 2 employees whereas Mr Mifsud had 7 employees on his books and,
therefore, it was possible for the latter to deploy 6 of them to operate 2 refuse collection trucks.
Mr Camilleri argued, or rather assumed, that the number of employees also had a bearing on
the 1st year daily rate for door-to-door waste collection, e.g. €329 by Mr Borg and €385 by Mr
Mifsud. Mr Camilleri argued that, since the appellant company based its rates on the
employment of two employees, the same appellant company would not be able to claim
additional payment if, eventually, he would assign more employees on this contract.
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The Chairman Public Contracts Review Board noted that it was not possible for the appellant
company to operate two trucks concurrently with only two employees. On the other hand, he
also observed that the appellants had indicated that, on contract award, the company would be
engaging more employees. However, the appellant company, then again, failed to indicate how
many it would be engaging on this contract and so the evaluation board was not able to
consider that aspect in its workings. The Chairman Public Contracts Review Board remarked
that the way Borg Skip Hire Services made its submission in this regard did not provide peace
of mind to the contracting authority that the service as proposed was going to run smoothly.
Dr Farrugia declared that his client was bound by the rates that the company had quoted
irrespective of the number of employees that it would eventually engage on the contract and to
any other such considerations.
The Chairman Public Contracts Review Board noted that the contracting authority could
impose penalties if the service fell short of the requested standard, however, that was a
question of monitoring and enforcement by the said authority.
At this point the hearing was brought to a close.
This Board,
•

having noted that the appellants, in terms of their ‘reasoned letter of objection’ dated
3rd December 2010 and also through their verbal submissions presented during the hearing
held on 18th May 2011, had objected to the decision taken by the pertinent authorities;

•

having noted all of the appellant company’s representatives’ claims and observations,
particularly, the references made to (a) the fact that the appellant company was aggrieved by
the way the points were awarded by the evaluation board with regard to various criteria, (b)
60% of the points were allocated for technical compliance as per established criteria and 40%
for price, (c) specific issues related to:
‘Human Resources to Be Dedicated to the Contract’
Claim made by the appellant company: the evaluation board was incorrect to
award a maximum of 15 points to Mr Mifsud and 5 points to Borg Skip Hire
Services when, in real terms, they both had two employees registered with them,
‘Ownership of Waste Collection Vehicles to Be Dedicated to the Contract’
Claim made by the appellant company: albeit Mr Mifsud had two refuse
collection vehicles registered in his name and the appellant had three such
vehicles registered in its name besides two other sub-contracted vehicles, yet the
evaluation board awarded a maximum of 10 points to Mr Mifsud and 0 points to
Borg Skip Hire Services,
‘Date of Manufacture’
Claim made by the appellant company: even if one were to discard the
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2002 vehicle which had not been registered in the name of the appellant
company by the closing date of the tender, one would end up with two vehicles
registered in the same appellant company’s name with the relative dates of
manufacture being 1978 and 1986 - nevertheless, the evaluation board
completely overlooked this fact and allocated 0 points to Borg Skip Hire
Services,
‘References’
Claim made by the appellant company: the recommended tenderer only
submitted a reference from Architect Aquilina in connection with domestic
waste collection for the Gzira Local Council whereas Borg Skip Hire Services
had submitted references from HSBC, Mosta Technopark, the Environment
Landscapes Consortium, Malta Dairy Products and from Mr John Micallef, a
government consultant. Also, according to Mr Borg, he had previously
provided domestic waste collection services as a member of the ‘Koperattiva
Indafa Pubblika’ (the reference by Mr John Micallef, a government consultant
who used to handle matters connected with said cooperative refers) - but not in
his own name,
‘Prices’
Claim made by the appellant company: the appellant company declared that it
was bound by the rates that the company had quoted irrespective of the number
of employees that it would eventually engage on the contract and to any other
such considerations.
•

having considered the contracting authority’s representative’s reference to (a) specific issues
related to:
‘Human Resources to Be Dedicated to the Contract’
Counter argument raised by the contracting authority: maintained that the
recommended tenderer had produced evidence from the Employment and
Training Corporation which demonstrated that he employed seven employees as
at 2nd August 2010 and their designation was that of collector, garbage collector,
collector, driver, truck driver, helper and another driver and, as a result, they
were all related to waste collection,
‘Ownership of Waste Collection Vehicles to Be Dedicated to the Contract’
Counter argument raised by the contracting authority: the evaluation board (a)
noticed that Mr Borg had indicated three vehicles when in fact one of them was
still in the process of being acquired from abroad and had not been registered in
his name at the time and (b) explained that, whereas two trucks are required to
provide this service, yet, the tenderer had to indicate what other vehicles such
tenderer could rely on to back up his operations when any one of his vehicles
was garaged for repairs,
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‘Date of Manufacture’
Counter argument raised by the contracting authority: during the hearing the
evaluation board’s representative consulted the workings on the evaluation
sheets and (i) he noted that, at one stage, 8 points were awarded to the appellant
company and then this figure was overwritten with 0 points and (ii) he
acknowledged that the recommended tenderer was allocated 10 points but could
offer no explanation why the appellant company was given 0 points when the
said company had two vehicles registered in its name,
‘References’
Counter argument raised by the contracting authority: explained that (a) the
relevant technical criteria required “reference/s of successfully completed
contracts of similar nature” but the references presented by the appellant
company were from private firms for the hire of skips whereas the tender under
reference involved domestic waste collection which service was provided only
by local councils and (b) since the recommended tender had been providing this
service to the Gzira Local Council, the latter could not issue a reference for its
own use,
‘Prices’
Counter argument raised by the contracting authority: the evaluation board
stated that the prices quoted by Mr Borg were based on the assumption that his
company would employ 2 employees whereas Mr Mifsud had 7 employees on
his books and, therefore, it was possible for the latter to deploy 6 of them to
operate 2 refuse collection trucks.
reached the following conclusions, namely:
1.

The Public Contracts Review Board submits that the evaluation board had to
assess a tender submission on the documentation submitted.

2.

The Public Contracts Review Board fails to understand how it was at all possible
that both tenderers had two refuse collection trucks registered in their name and, at the same
time, Mr Mifsud was awarded a maximum of 10 points and Mr Borg was awarded no points at
all and this as if Mr Borg had made no submission with regard to the ownership of refuse
collection vehicles.

3.

The Public Contracts Review Board also fails to comprehend why the
recommended tenderer was awarded maximum (10) points for the two vehicles registered in his
name with the relative dates of manufacture being 1975 and 2002 whereas the appellant was
awarded 0 points for his two trucks. Also, this Board cannot but notice the lack of
professionalism manifested when no member of the evaluation board could explain why, with
regard to ‘Date of Manufacture’, at one stage, 8 points were awarded to the appellant company
and then this figure was overwritten with 0 points.

4.

The Public Contracts Review Board places major emphasis on the fact that an
adjudication process had to be reported upon more thoroughly, formally and not through a
simple reference in the minutes to subject matter in one of the respective local Council’s public
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meetings. Furthermore, the decisions taken and the points awarded had to be clearly explained
for the sake of fairness and transparency within the holistic perspective of public funds’
management.
5.

The Public Contracts Review Board agrees with the evaluation board, namely that
a tenderer was expected to demonstrate experience relevant to the service requested in the
tender, namely domestic waste collection and not skip hire services and that the reference made
by Mr Micallef in favour of the appellant did not mention any particular successfully completed
contracts, as requested in the tender document, but it referred, in a rather limited manner, to the
character and reliability of the appellant in his own capacity. Also, this Board notes that, unlike
in other instances in this tender, the evaluation board seemed to be considerably generous in the
marks allocated to the tenderer. This Board remarks that, if anything, the appellant company
should have provided proof of previous experience from the local council/s that he had
provided related services to and not from a consultant acting in his personal capacity.

6.

The Public Contracts Review Board, while taking full cognisance of the fact that it
was not possible for the appellant company to operate two trucks concurrently with only two
employees, yet, one cannot but also observe that the appellants had indicated that, on contract
award, the company would be engaging more employees. Nevertheless, this Board also
recognises the fact that the appellant company, then again, failed to indicate how many it would
be engaging on this contract and, as a consequence, the evaluation board was not able to
consider that aspect in its workings.

In view of the above, the Public Contracts Review Board concludes that:
a.

the appellant company had fallen short from submitting what was actually
requested in areas which one could consider to carry a considerable amount of import.

b.

during the hearing it has been amply manifested that the contracting
authority’s ‘modus operandi’ in the evaluation process left very much to be desired, was
unprofessionally run, inconsistent and generally oblivious of the criteria which had to be
followed in order to enable an equitable and transparent evaluation and adjudication
process.

As a consequence, this Board feels that, in this particular instance, the tendering process be
cancelled in view of various procedural irregularities noted which rendered this tendering
process vitiated.
Furthermore, this Board also recommends that the deposit paid by the appellant company be
reimbursed and that the tender be cancelled and re-issued and that new members will be assigned
to the evaluation board.

Alfred R Triganza
Chairman

Edwin Muscat
Member

Carmel Esposito
Member

26 May 2011
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