PUBLIC CONTRACTS REVIEW BOARD
Case No. 344 (Pre Hearing)

GN/DPS/T/4004/PC1/2011

Tender for the Supply, Delivery and Testing of ShélArgina X40 SAE 40 BN 40 Engine Oil
for Enemalta Corporation

This call for tenders was published in the Govemin@azette on 7June 2011. The closing
date for this call with an estimated budget of@0,000 was the 30July 2011.

Four (4) tenderers submitted their offers.

Palm Shipping Agency Ltd filed an objection on 18 October 2011 against the decision by
Enemalta Corporation through the issue of ClariiictaNo. 1 whereby tenderers were (a)
informed that “the tender could not be awardedtduee number of shortcomings in the tenders
received” and (b) invited “to re-submit (their) eff, which effectively meant the
disqualification of his client’s tender from thesti tendering process.

The Public Contracts Review Board composed of Mre@ll Triganza as Chairman, Mr Edwin
Muscat and Mr Carmel Esposito as members convepetlic hearing on Friday,"4November
2011 to discuss this objection.

Present for the hearing were:

Palm Shipping Agency Ltd

Dr Kenneth Grima
Dr Nicholas Frendo
Dr Kristina Grima
Ing Nicholas Bellizzi
Ing. Konrad Maistre

Enemalta Corporation
Dr Damian Degiorgio
Ing. Alan Micallef
Ing. lan Stafrace

Evaluation Board:
Ing. Ivan Bonello
Ing. Silvan Mugliett
Ing. Albert Farrugia
Ing. Joseph Mifsud

Contracts Department
Mr Oreste Cassar

Legal Representative
Legal Representative
Legal Representative
Representative
Representative

Legal Representative
Representative
Representative

Chairman

Member
Member
Member

Assistant Director



The Chairman explained that the purpose of theingetas to establish whether the
procurement by Enemalta Corporation of the pro&iell Argina X40 SAE 40 BN 40 Engine
Oil was governed by the Public Procurement Reguiat{LN 296 of 2010) or by the Enemalta
Act (Chapter 272) and, therefore, whether the ddpdged by Palm Shipping Agency Ltd with
the Public Contracts Review Board was admissibleobr

Dr Damien Degiorgio, representing Enemalta Corponaquestioned whether the Public
Contracts Review Board had jurisdiction over thisgorement process because the Public
Contracts Review Board had already expressed itseffie issue by emails dated"@5ctober
2011 in the sense that the Public Contracts ReBeard had no role to play in the adjudication
process of this tender once the oil being purchasedused for the generation of energy. He
therefore submitted that the Public Contracts ReBeard could not go back on its decision.

The Chairman remarked that, following the emaieda23" October 2011, the Public Contracts
Review Board had received further information os thatter and it felt that it was better to meet
with the parties concerned and, if necessary,e& selependent expert advice to establish
without any shadow of doubt if this tendering precéell within the remit of the Public

Contracts Review Board.

Dr Kenneth Grima, representing Palm Shipping Agetioy appellant company, made the
following submissions:-

I.  the objection of his client concerned the first éal tenders, which had been issued for 6
months but with the possibility of being extendedflurther 6-month periods provided
the difference in the price did not exceed 5%, ianghich process his client had
submitted the cheapest offer;

ii.  subsequently, the original tender document was dater e.g. contract period was one
year - and tenderers were asked to resubmit tffensp

iii.  asinthe case of any other diesel engine, to mengy generating equipment one required
three elements, (a) water or air to cool the systbijrfuel, e.g. diesel, that was burnt in
the process of running the combustion machine wini¢che end resulted in the discharge
of exhaust and (c) oil to lubricate the moving patthe engine to prevent it from
overheating/ceasing; and

iv. it appeared that, according to Enemalta Corporati@ter, fuel and oil were all defined
as fuel because they were used for the generdtienengy.

Dr Damian Degiogio, representing Enemalta Corporatmade the following submissions:

i.  the product being purchased through this tendegi] 8ingina X40 SAE 40 BN 40
Engine QOil, was in fact lubricating oil;



ii.  the procurement procedures that had to be folldweinemalta Corporation were laid
down in the Enemalta Act, which was an ‘ad hoc; aghich,inter alia, provided as
follows:-

“35 (1) Enemalta shall only enter into contracts fbe procurement of goods,
services or materials, other than petroleum, ortfe execution of works, in
accordance with the Public Procurement of Entibpgrating in the Water,
Energy, Transport and Postal Services Sectors Régak(S.L. 174.06):

Provided that the Minister may further limit Eneta&s procurement procedures

(2) Enemalta shall obtain petroleum in such marareat under such terms and
conditions as it may, with the concurrence of theisfer, determine or agree:

Provided that this subarticle shall not apply ta@kwperator, concessionaire,
manager, agent, independent contractor or othedtparty as is referred to in
article 3(5).”

li.  that meant that, apart from petroleum productsniaie Corporation had to make use
of the provisions of L.N. 174 of 2006 in respecindfich the appeal procedures
outlined in L.N. 296 of 2010 were applicable;

iv.  for the purchase of petroleum, Enemalta Corporatexhto go by the provisions of Art.
35 of the Enemalta Act and Art. 2 (1) of the sano which defined “petroleum” as
“all natural hydrocarbons whether in liquid or gases form, including crude oil,
liquefied petroleum gas and natural gas, and wheithe crude or natural state or in a
processed or refined form”;

v. Art. 35 of the Enemalta Act, although enacted i@749vas amended for the last time by
Act XXVII of 2007 to reflect EU norms;

vi.  water was not a hydrocarbon but engine oil/lubiisa@ertainly were hydrocarbons; and

vii.  tenderers bidding in terms of Art. 35 of the Endma&lct could have recourse to an
appeal not under the Public Procurement Regulatitaraely before the Public Contracts
Review Board, but in court under the Art. 469 (A}lee Code of Organisation and Civil
Procedure.

Dr Grima argued that if one were to include all toghrbons, as Enemalta Corporation was
implying, then that would comprise such items aygsier garments and any plastic item
which by the definition cited by the contractinglzarity had to be procured by Enemalta
Corporation. He insisted that S.L. 174.06 refetetlels.

Mr Oreste Cassar, Assistant Director at the CotdrRBepartment, under oath, remarked that:-

a. L.N. 296 of 2010 covered general public procurenvemereas L.N. 174 of 2006



covered utilities, among them energy, and bothllegtices contained certain
exclusions in respect of which one was not obligesue a call for tenders;

b. from the evidence contained in the file of the Cacts Department, it appeared that
Enemalta Corporation had sought the advice of tBed@ntracts and once Enemalta
Corporation had confirmed that the product that g@sg to be purchased was
required for the generation of energy, the DG Cants had advised that, in accordance
with Reg. 26 (b) of SL 174.06, contracts for thp@y of fuels for the production of
energy were excluded from the scope of the Regulati

At this stage the Chairman, Public Contracts Re\B@ard, concluded that, in the short recess
requested by the Board at the end of this heaesgisn, the latter had agreed to seek
independent advice on this issue from an indepeng@eofessionally and technically equipped
source. This Board acknowledges that such actmuldvgive more credibility to its ultimate
decision which, for all intents and purposes, sabitle by the opinion of this purposely
appointed expert and which shall also be consideieding on all parties concerned.

This Board,

having noted that the appellant’'s company, in tesfithe reasoned letter of objection dated
19" October 2011 and through the verbal submissiorgerdaring the hearing held on the
4™ November 2011, had objected against the decisidinemalta Corporation through the
issue of Clarification No. 1 whereby tenderers w@janformed that “the tender could not
be awarded due to a number of shortcomings inetheetrs received” and (b) invited “to re-
submit (their) offer”, which effectively meant tésqualification of his client’s tender from
the first tendering process;

having noted the appellant company’s representatila@ms and observations regarding the
fact that (a) the objection concerned the firsk fraltenders, which had been issued for 6
months but with the possibility of being extendedflurther 6-month periods provided the
difference in the price did not exceed 5%, and lmctv process the appellant company
claimed that it had submitted the cheapest offgreyentually, the original tender document
was amended — e.g. contract period was one yewl teaderers were asked to resubmit their
offers, (c) as in the case of any other dieselredb run energy generating equipment one
required three elements) (vater or air to cool the system) fuel, e.g. diesel, that was burnt
in the process of running the combustion machinihvim the end resulted in the discharge
of exhaust andsj oil to lubricate the moving parts of the engiogtevent it from
overheating/ceasing, (d) it appeared that, accgridirEnemalta Corporation, water, fuel and
oil were all defined as fuel because they were @igethe generation of energy, (e) if one
were to include all hydrocarbons, as Enemalta Qatmm was implying, then that would
comprise such items as polyester garments andlastiqitem which by the definition
cited by the contracting authority had to be predubny Enemalta Corporation and (f) S.L.
174.06 referred to fuels;

having considered the contracting authority’s repn¢atives’ submissions, namely that (a)
the product being purchased through this tendezll 8ingina X40 SAE 40 BN 40 Engine



Oil, was in fact lubricating oil, (b) the procurentgrocedures that had to be followed by
Enemalta Corporation were laid down in the Enematta (c) apart from petroleum
products, Enemalta Corporation had to make uskeoptovisions of L.N. 174 of 2006 in
respect of which the appeal procedures outlinddlh 296 of 2010 were applicable, (d)
for the purchase of petroleum, Enemalta Corporatexhto go by the provisions of Art. 35
of the Enemalta Act and Art. 2 (1) of the same Whbich defined “petroleum” a&ll

natural hydrocarbons whether in liquid or gaseoos, including crude oil, liquefied
petroleum gas and natural gas, and whether in @erar natural state or in a processed or
refined form”, (e) Art. 35 of the Enemalta Act, although enacted977, was amended for
the last time by Act XXVII of 2007 to reflect EU mus, (f) water was not a hydrocarbon but
engine oil/lubricants certainly were hydrocarbond &) tenderers bidding in terms of Art.
35 of the Enemalta Act could have recourse to aeamot under the Public Procurement
Regulations, namely before the Public ContractséeBoard, but in court under the Art.
469 (A) of the Code of Organisation and Civil Prdaes;

having also given due consideration to the CordrBepartment’s representative’s
intervention during the public hearing wherein @aswvemarked that (&)N. 296 of 2010
covered general public procurement whededk 174 of 200@overed utilities, among
them energy, and both legal notices contained icegteclusions in respect of which one
was not obliged to issue a call for tenders andr@ the evidence contained in the file of
the Contracts Department, it appeared that Ener@altporation had sought the advice of
the DG Contracts and once Enemalta Corporatiorchatirmed that the product that was
going to be purchased was required for the gemarati energy, the DG Contracts had
advised that, in accordance wReg. 26 (b) of SL 174.06ontracts for the supply of fuels
for the production of energy were excluded fromgbepe of the Regulations;

having taken full cognisance of the report subrditig the appointed expert, namely, Prof.
Alfred J Vella,BSc, MSc, PhD (Colo), C Sci, C Chem, FRSghich states the following:



QUOTE

Professor Alfred J Vella
BSc, MSc, PhD (Colo), C Sci, C Chem, FRSC
Consulting Chemist and Fire Investigator

215 November 2011

Report on the classification of Engine Oil and ShéArgina X 40 Engine Oil as petroleum
products

Objective of report

Writer was asked to provide an opinion as to whethe substances engine oil, in general, and Shell
Argina X 40 in particular, fall under the definiti@f ‘petroleum’ as this material is described
formally in the Laws of Malta.

The Enemalta Act Chapter 272 of the Laws of Malte241) states that:

“petroleum means all natural hydrocarbons whethdiguid or gaseous form, including crude oil,
liquefied petroleum gas and natural gas, and whétherude or natural state or in a processed or
refined form.”

Background information

Engine oil is obtained from a fraction of petrolewhich is separated from the crude product by a
process of fractional distillation. The raw matesia obtained (‘base oil’) is further modified by a
process known as ‘refining’ which may include cheashtreatment of the base oil by processes such
as hydrocracking, hydroisomerisation, solventaetton, etc. and which also generally involves the
addition to the chemically treated raw materiaswbstances that are not native to petroleum. These
additives include detergents, inorganic mineralg. (@olybdenum sulfide), corrosion inhibitors and
also organic products such as esters and polydgfirem(PAOs) which are not found in petroleum.

There are products in use as engine oils whiclmatreerived from the base oils of petroleum and
these substances are called ‘synthetic oils’. Defietypes of materials are employed in the
manufacture of ‘synthetic oils’. These include @dphaolefins (PAOSs), polyol esters and
polyalkylene glycols (among others).

Engine oils made from more highly refined petroledenived base oils are also termed ‘synthetic
oils’ in certain countries but not in Germany opda.

Is engine oil a ‘petroleum in a refined or processkstate’?



It would appear that those engine oils that areenfesin the base oils derived from petroleum by
fractional distillation followed by further refinghusing the processes mentioned above would
certainly classify as ‘petroleum’ for the purposéshe Enemalta Act, even though these engine oils
contain within them materials that are not foungétroleum but are added to improve the
characteristics of the oils.

The so-called ‘synthetic engine oils’, which aré¢irety made from materials that are not found
native in petroleum, present a more interestindplera. The term ‘synthetic’ points to the fact that
these oils are composed exclusively of substamegsate products of manufacture and contain none
of the hydrocarbons typical to petroleum. Indeedne, but not all, of these synthetic oilsrdu

even contain hydrocarbons but substances suclyesglesters and fluorinated ethers (PFPAE =
perfluropolyalkyl ethers).

Writer is of the opinion that such synthetic engails, which are composed of non-hydrocarbon
material, would not be products of commerce thatlwaclassified as ‘petroleum in a refined or
processed state’ because the definition, at lapresised on the important requirement that the
substances contain hydrocarbons: “petroleum malanatural hydrocarbonsvhether in liquid or
gaseous form....".

According to writer, the term ‘natural’ in the deifion is spurious, because there are no
hydrocarbons in existence which are deemed by d#&stience to be ‘unnatural’. Nor is it safe to
interpret the term ‘natural’ as meaning only thbgdrocarbons which are found ‘in nature’ while the
rest would be considered as ‘synthetic’ or ‘ari#fic this is so because chemical science
continuously discovers new substances (includinghleydrocarbons) as well as well-known
substances in the diverse natural products whieloljects of study of chemists worldwide. So that
such a categorization of hydrocarbons would likedydoomed to fail sooner or later.

On the other hand, the word *hydrocarbon’ in th&mdgon is unequivocal and unambiguous and
requires that in order for a substance to be callgetroleum in a refined or processed state’, the
substance has to comprise hydrocarbons, albeitiixtre with other non-hydrocarbon compounds.

So one may firmly conclude that those ‘synthetigiee oils’ that consist solely of non-hydrocarbon
materials, e.g. polyol esters, polyalkylene glyaoisl fluorinated poly ethers as well as vegetaible o
— derived esters (in the so-called ‘bio-based engits’) do not fall within the definition of
‘petroleum in a refined or processed state’.

The synthetic oils which are comprised of polyatghéins (PAOs) present us with a challenge.
These synthetic engine ode containhydrocarbons, because PAOs are hydrocarbon sebstamut
these hydrocarbons are not native to petroleunateuproducts of manufacture of chemical industry.
To confound the matter further, such compoundsrerge from precursors that are themselves made
from petroleum.

Perhaps here, one could exploit the word ‘natunathe text of the law to exclude these oils frdra t
definition on the basis that PAOs are, to writdmewledge, not known to exist naturally in any
living substance. But there are risks in doingsoutlined above (perhaps PAOs might be
discovered in future as lipid constituents of saraturally-occurring organism, say an exotic plant o
a deep sea creature).



The wording of the Enemalta Act can, of coursemboelified to eliminate this problem but this is not
a solution that addresses the current request.

In the current circumstances, writer is of the vieat one can argue that the spirit of the tekb is
exclude synthetic oils made from polyalphaolefirmf the definition of ‘petroleum in a refined or
processed state’ for the following reason: namiedy the hydrocarbons found in such engine oils
cannot reasonably be considered to be productstailpum obtainable from this material by the
usual techniques of refining and processing; ratherconversion of petroleum into polyalphaolefins
involves far more complicated and profound chemadigration which techniques are not practiced
by the petroleum-refining industry.

Is Shell Argina X 40 engine oil a ‘petroleum in a efined or processed state’?

The material mentioned in the tender documentactimmercial product named Shell Argina X 40
- SAE 40 BN 40 Engine Oil. Information on this puatd was obtained by the writer from its Material
Safety Data Sheet which was accessed from thenfioitpinternet site on Z1November 2011:
http://www.epc.shell.com/Docs/GSAP_msds_0010970B.PD

According to this source, the composition of theeral is described as consisting of “highly retine
mineral oils and additives” containing “less th& 8v/w) of DMSO-extract according to IP 346"
and additionally, containing, as a hazardous compbaf concern, the substance calcium long chain
alkylsalicylate at a concentration of between 1 A0%b.

The term mineral oil is normally understood to refer to a product emming hydrocarbons (usually
having carbon atom number per molecule in the r&ahgé C,g) which are not derived from
vegetable sources but are found in petroleum awcdrimin organisms (e.g. various types of
bacteria).

In the opinion of writer, in light of the wordingsad in the Enemalta Act, and considering the
information and arguments presented above, thesubi the tender, namely Shell Argina X 40,

should unequivocally and unambiguously be considlasea processed and refined product derived
from petroleum and hence, for the purposes of Aaidshould be regarded as a form of ‘petroleum’.

Alfred J Vella

UNQUOTE



the Public Contracts Review Board concludes thiaast no legal remit to decide on similar
appeals and, as a result, it is not in a positigoroceed with its deliberation on the issue/sehis
by the appellant company.

In the circumstances, this Board recommends tleadiéiposit paid by the appellant company
should be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member

24" November 2011



